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PREFACE
     As a compendium of  diagnosis and prescription as it were 
of  the multiplicity of  problems plaguing our society, and of  
recurrent quandary affronting estate managers, this work has 
in its depth, scope and professional ascendancy achieve a 
degree of  completeness unlikely to be surpassed by any other 
on the subject matter. 
    Keep readers hooked, this book has launched a new theatre 
for more pragmatic and reformatory study about law and 
about life. Garnished with life refining quotes, the seven-
chapter' book anatomically dissected all contentious issues 
relating to recovery of  premises in Nigeria. Chapter one 
explores the thorny terminologies within the 'holdover 
kinsfolk' to wit: Statutory Tenancy, Tenancy at will, Tenancy at 
Sufferance, Periodic Tenancy, and Fixed Tenancy etc. Chapter 
two walked over competent and efficient determination of  
tenancy. While Chapter three beamed a searchlight on the 
theme through the eyes of  legal giants, Chapters four, five, and 
six puts on the plaintiff  the full amour of  recovery of  premises 
to obtain legal redress. The last but not the least Chapter dwelt 
instructively on the landlord and tenants' legal relationships 
generally.
    Lord Jesus Christ, you are the same yesterday, today and 
forever, the Alpha and the omega, the beginning and the end; 
all time belongs to you and all ages. I give all the honour and 
glory to you, who gave me the grace to write this book, and 
made it possible for me  to have it published. Renew your 
hallowed temples (of  sacrifice and of  justice) in our days that it 
shall be conformed to your image to reveal your presence to all 
nations. 
    Special thanks to the happy families of  Hon. Justice H.O 
Eya, Dr. Emma Udaya, Esq, FciArb (Clerk & Permanent 
Secretary , Enugu State House of  Assembly), Hon. justice G.C 



Nnamani, FciArb, PCCA, Enugu Sate, Chief  Hon. Bar A. P 
Okoloagu, and my erudite foreworder(s). 
   I remain grateful to the printer/typist and the publishers. 
You are all great. 
   Many special thanks and appreciation go to my dear family, 
including my in-laws, for always being there for me. You are all 
men and women of  valour. I love you. God bless you all. 

JUDE UGO, ESQ 
Judequa law@ gmail.com 
zedekqualaw@ yahoo.com
07088556148
August 2019. 
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 QUOTE:
“Common sense is the knack of  seeing things as the are

and doing things as a reasonable man seeing things as they are, 
ought to do it.”

STATUTORY TENANCY
To know what characterizes a hold over tenancy, you have got 
to know what it isn't. It's not a “term of  years” (that is, tenancy 
for years); it is not a “periodic tenancy”; and especially it is not 
a “tenancy at sufferance” Strictu Sensu; for both “tenancy at 
will” and “tenancy at sufferance” are now referred to as 
“STATUTORY TENANCY”: see Oduye VS. Nigeria 
Airways Ltd (1987)NSCC 521. There, Eso, Jsc quoted Oputa, 
Jsc, whom he said was really not saying more than what 
Hubbard Ag. F.J had said in Enigbokan vs. Akinosho FSC 

rd
15411956 delivered a 3  Jan, 1987 (unreported) about 
ordinances creating statutory tenancy viz:

“ When a person occupies premises lawfully he becomes a 
protected tenant qua a status arising from statute creating 
statutory tenancy [ie, rent (increase restriction) ordinance CAP 
93, laws of Nig; and the recovery of premises ordinance CAP 193, 
laws of Nigeria]. It would not matter whether he pays regular 
rent, subsidized rent, or indeed, no rent. What is necessary is 
lawful occupation. 
… It is certainly not a pleasant situation for the landlord to 
harbor a tenant imposed upon him by statute. But then, what is 
created is an anomalous situation where a person holds over and 
continues in possession of premises contrary to the will of the 
landlord who strongly wants to turn him out”. 

CHAPTER ONE

HOLDOVER TENANCY
EXPOUNDING THE OBSCURE



TENANCY AT WILL
For sake of  clarity, we get to know “tenancy at will.” Although 
this is mainly relegated to non-commercial situations, social-
situations such as “stay as long as you like” commercial 
arrangements of  this sort do exist. At common law, these 
could be ended at the “will” of  the landlord or tenant. Today, 
for the rare commercial tenancy at will, statutes commonly set 
forth a one (calendar) month or a week termination notice 
requirement. A tenancy at will is not a “holdover” tenancy 
until the existing “tenancy at will” is determined, though from 
reading a lot of  leases, it seems that many parties think it is. 
That leaves us with the “tenancy at sufferance”.

TENANCY AT SUFFERANCE 

The common law definition of  a tenant at sufferance was the 

tenancy that existed after a tenant held over, and before the 

landlord made up his mind to treat the holdover as a trespasser 

(from whom damages may be claimed).

A tenancy at sufferance is a “wrongful” tenancy. Yes, if  

a tenant overstays his/her welcome (meaning he/she stays in 

possession after one of  the previous perhaps three tenancies 

ends), he/she is ipso facto a trespasser – he/she shouldn't be 

there; he/she is wrongfully “holding over” at the risk of  

landlord treating him as a  trespasser in de Jure. In our trade, 

the tenancy/leasing trade, this is what we should mean when 

we speak of  a “holdover” tenancy.     
Basically, it is the landlord's choice or the terms of  the 

lease or tenancy that determine whether you have a “tenancy at 
sufferance”. If  the agreement is silent, the landlord can 
”permit” his tenancy to stay in possession, thereby creating a 
periodic tenancy, or he can deny his (now former) tenant the 



right to lawfully remain in possession. If  the lease/tenancy 
sets forth different “rules”, the agreement “trumps” the 
landlord's free will choice.

Here is where the text of  a lease/tenancy is critical. If  a 
lease/tenancy says that if  the tenant hangs on after the term, 
the tenant becomes a month – to – month tenant (a “periodic 
tenant”), then the tenant isn't a “holdover” tenant. Similarly, if  
a lease says that staying beyond the term creates a tenancy at 
will, the tenant isn't a “holdover” tenant. That's because, in 
each case, the tenant remains at the premises with the 
permission of  the landlord and has the right to be there. And 
that “permission” remains in force until one party gives the 
other proper notice. 

Now, what makes a “holdover” tenancy special? 
Basically because it is wrongful. That means that as a 
trespasser, a landlord may be entitled to tort damages. 
Holdover tenancies are so common that many jurisdictions 
now provide for a “statutory rent”, often “double the last 
rent” or “double the fair market rent.” Essentially, what makes 
holdover tenant a trespasser is that the landlord has made a 
legal demand for possession. Here, we merely conform to 
mesne profit which is defined as “the special damage for profit 
lost to the owner qua rental value of  the property by reason of  
his having been wrongly dispossessed of  his property.  

PERIODIC TENANCY
In contrast with “fixed tenancy”, a “periodic tenancy ain't 
'over when it is over' because a “periodic tenancy” has no 
defined ending date; the “term” just keeps rolling over and 
over. Think month-to-month, or year-to-year. Without going 
over the detailed rules, suffice it to say that if  neither landlord 
nor tenant gives the other a sufficient notice (with the time 
requirement for such, varying from jurisdiction to 



Jurisdiction), the tenancy repeats week by week, month to 
month, or year to year, depending on what its initial periodicity 
might have been. The periodicity might be stated in the lease; 
otherwise, it generally matches the rent interval- eg, month 
rent means a month-to-month tenancy. That's not a complete 
statement because what appears to be a monthly rent might 
actually be an annual rent payable, as a privilege, in monthly 
installments. A periodic tenancy commonly follows the end of  
a term of  years. To put an end to a periodic tenancy, one party 
must give the other notice. The length of  notice generally tend 
to match the period, example, a month's notice for a month-
to-month tenancy. Differences are found in yearly tenancy and 
half  year's tenancy. And, the measuring date for notices is 
almost always based as if  each period starts on the first day of  a 
month. For instance, termination notice for month-to-month 
tenancy almost always need to be sent a “calendar month” in 
advance. That   means a notice sent on November 15 would be 

st
effective on December 31 , not December 15. Worse than 
that, some court will “toss out” an entire notice sent on 
November 15 if  it states that month-to-month tenancy is 
terminated as of  December 15”, making a whole new notice 
mandatory. The lesson is that you mandatorily have to know 
“how it works”. This is why a separate topic is given to this all-
important aspect of  property or premises' recovery in this 
book (See Determination of  Tenancy). 

FIXED TENANCY
Where a tenant is in arrears of  rent for a specific period 
provided by statute, a notice to quit becomes irrelevant. Once 
the tenancy, has been determined by effluxion of  time, a 
Notice to quit becomes irrelevant. Thus, from the day the 
tenancy expires by effluxion of  time, the Landlord is NOT 
under any obligation whatsoever, to issue the tenant a notice 



to quit. The landlord is only required to serve the statutory 7 
days on the tenant. See the case of  Splinters (Nig) Ltd V. 
Oasis Finance Ltd (2013) 18 NWLR (pt. 1385) 188 at 220, 
where the C/A per IYIZOBA, JCA held thus:
“I have carefully considered the submissions of  counsel, in the 
light of  the case of  Iheanacho V. Uzochukwu (1997) 2 NWLR 
(PT. 487) 257 @ 268 – 270, H– A, where the S/c set out the 
procedure for recovery of  premises as follows: “A landlord 
desiring to recover possession of  premises let to his tenant 
shall:

(a) F i r s t l y,  U N L E S S  T H E  T E N A N C Y  H A S  
EXPIRED, determine the tenancy by service on the 
tenant an appropriate notice to quit.

(b) On the determination of  the tenancy, he shall serve the 
tenant with a statutory 7 days notice of  intention to 
apply to court to recover possession of  the 
premises.

(c) Thereafter, he shall file his action in court and may only 
proceed to recover possession of  the premises 
according to law in terms of  the judgment of  court in the 
action”

See also Ayinke Stores Ltd Vs. Adebogun (2008)10 NWLR 
(PT. 1096) 621. In Iheanacho V. Uzochukwu (supra) the court 
asserted: “It is only when the tenancy has not expired that 
there will be need to determine same by notice to quit. It is 
obvious that if  at the time the landlord seeks to recover his 
premises, the tenancy had already expired, it is reasonable to 
assume that there will be no need for a quit notice. All the 
landlord would be required to serve on the tenant would be the 



statutory 7 days notice of  intention to apply to court to 
recover possession of  the premises… The learned trial judge 
clearly erred in holding that services of  CIP & CIQ are 
superflows, more especially, in the case of  notice to tenant of  
owner's intention to recover possession generally known as 7 
days notice. That particular notice must in all cases be served. 
It is only the quit notice that may be dispensed with when the 
tenancy has validly expired by effluxion of  time.”

In all, when you hear or see “Term of  years”, focus on 
the word “Term”, not on the word “years” because, to qualify 
as one, it just needs to have a fixed term. It needs a starting date 
and an ending date. The ending date can be a fixed date or can 
be “X” days, months or years after the starting date. One way 
or the other, you will know when the term begins and when it 
ends. The end of  the lease term happens without any need for 
one party to give the other any notice and without any need for 
something to fall out of  the sky. It's over when it's over.



QUOTE:
Days comes followed by right. It shines and rains; and seasons comes at its 
appropriate time. These are the laws of nature. Order is the main aim of the law 
and we usually talk about law and order.

1. A tenancy may be determined by the effluxion of  time: 
where the period for which rent was paid has elapsed. 
For instance, Mr. Greg rents a duplex from Mr. Paul for 

st st
one year; from 1  Jan. 2019 to 31  Dec. 2019. At the 
expiration of  the said one year, the tenancy is 

st
determined. Hence, by 1  Jan., 2020, the tenancy is 
deemed expired/determined.

2. By service of  the proper notices: where the tenancy is 
still subsisting, and the landlord is not minded towards 
renewal or further renewal (for renewed tenancy).

WHEN IS A NOTICE TO QUIT NECESSARY?
Service of  a notice to quit is not always a condition precedent 
for recovery of  premises. A notice to quit is ONLY necessary 
for the determination of  a tenancy, where the tenancy has not 
been determined.

WHEN IS A NOTICE TO QUIT IRRELEVANT?
Where a tenant is in arrears of  rent for a specific period 
provided by statute, a Notice to quit becomes irrelevant. This 
is particularly in respect of  periodic tenancies. Once a yearly 
tenant does not pay his/her rent as at when it becomes due for 

CHAPTER TWO

DETERMINATION OF TENANCY



payment, the tenancy is automatically converted to a tenancy 
at will; which requires only the service of  a 7 days notice of  
owners intention to recover possession. The applicability of  
this law in Lagos State had been subject of  serious debate until 
the position was considered and layed to rest by the Court of  
Appeal sitting in Lagos in the case of  Bocas Nigeria Ltd V. 
Wemabod Estates Ltd (2016) LPELR – 40193 (CA). The 
court held thus: “cases of  tenancy at will are common where a 
tenant for fixed term holds over the property with consent of  
the landlord while negotiations for further lease are going on. 
The general rule is that if  a tenant pays rent during this period, 
he becomes a periodic tenant, e.g, if  he pays a years rent, then 
he is a yearly tenant. In Odutola V. papersack Nig Ltd 
(2006) 18 NWLR (pt.1012) 470 S.c, the landlord had 
permitted the tenant to stay on until 1982 on payment of  
money as compensation for use and occupation of  a 
warehouse. The tenant stayed on until 1994 when the landlord 
commenced the action; meanwhile, the tenant paid annually 
until 1994 when it fell into arrears in its payment. The landlord 
served a seven – day notice on the tenant on the ground that it 
was a tenant at will, and thereafter sued to recover possession 
and arrears for the sum payable for the tenant's use and 
occupation of  the premises. The tenant argued that the 
tenancy converted from a tenancy at will to a yearly tenancy by 
virtue of  the annual payments it made. The trial court held that 
it was a tenant at will, and that its tenancy was determined by 
the seven – day notice served by the landlord. In unanimously 
allowing the appeal to it, the Supreme Court per Onnoghen, 
JSc, held thus: “…From the expiration of  the extended 
tenancy of  THORESEN & CO (NIG) LTD, the original 

st
tenant of  the 1  Appellant the Respondent was a trespasser on 
the property. However, from the time the Respondent started 
to pay rent which was on yearly basis, and in advance a yearly 
tenancy by conduct of  the parties may have been created and 
continued in existence until when the Respondent stopped 



paying the rent as and when due and or failed to secure a 
tenancy agreement for the property… From the moment a 
years rent became due and payable by the Respondent but 
remained unpaid, the yearly tenancy, if  any, created by the 
conduct of  the parties thereto came to an end by effluxion of  
time and the Respondent thereby became a tenant at will of  

st
the 1  Appellant by continuing in possession of  the property. 
In Law, we describe the Respondent at that stage as holding 
over the property and in that capacity it became a tenant at will. 
The situation of  failure to pay rent continued from 1991 to 
1997 yet learned counsel and the court of  appeal contend that 
there was a yearly tenancy, … It is not disputed that a tenancy 
at will is determinable by seven days' notice of  intention of  the 
landlord to recover possession which was duly complied with 
in this case. Even if  six months' notice was given it does not, 
per se, change the nature and legal character of  the tenancy in 
issue.” 

As we can see, in Odutola V. papersack Nig Ltd 
(Supra), the yearly tenancy was converted to a tenancy at will 
when the tenant stopped paying its rent. See also Ayinke 
Stores Ltd V. Adebogun (2008) 10 NWLR (Pt. 1096) 612. 
As clearly set out in Iheanacho V. Ugochukwu (Supra), it is 
only when the tenancy has not expired that there will be need 
to determine same by notice to quit. It is obvious that if  at the 
time the landlord seeks to recover his premises, the tenancy 
had already expired, it is reasonable to assume that there will 
be no need for a quit notice. All the landlord would be required 
to serve on the tenant would be the statutory 7 days notice of  
intention to apply to court to recover possession of  the 
premises… The learned trial judge clearly erred in holding that 
services of  C1P and C1Q are Superfluous, more especially, in 
the case of  notice to tenant of  owner's intention to recover 
possession generally known as 7 days notice. That particular 
notice must in all cases be served. It is only the quit notice that 



may be dispensed with when the tenancy has validly expired by 
effluxion of  time. From the foregoing, it is vivid that once the 
tenancy has expired, a landlord does not need to serve the 
tenant with a notice to quit. All that is required is service of  the 
7 days notice on the tenant. Note that a landlord does not have 
to wait for months before serving this notice. Like the person 
whose tenancy expired 2/1/17.

Whether or not a debtor – tenant whose tenancy had 
expired by effluxion of  time was entitled to receive service of  
any notice to quit- The Supreme Court decision in Odutola Vs. 
Papersack was referred to in this regard. The Nigeria Supreme 
Court held in the matter of  Odutola V. Papersack & Anor 
(2006) 11 – 12 S.C to @ 66 that a tenant at will – ie, a tenant 
without a tenancy or one with a tenancy that has expired – 
occupied the estate of  the landlord at the pleasure or 
happiness of  the landlord. The tenant at will can however be 
ejected subject to proper notice to quit emanating from the 
landlord. It was further held that by S. 15 (1) (a) of  the Rent 
Control & Recovery of  Residential Premises Law Lagos State, 
Cap. 167 Laws of  Lagos State, a tenancy at will or weekly 
tenant is only entitled to a week's notice to quit.

The Supreme Court finally also held that Mesne profit 
is the sum due to a landlord from the time his tenant ceases to 
hold the premises as a statutory tenant to the time such a 
tenant gives up possession. And that for the moment a tenancy 
comes to an end by effluxion of  time, the tenant thereupon 
becomes a tenant at will or at sufferance by continuing or 
remaining in possession of  the property with or without the 
nod of  the landlord respectively.

… It is not the intendment of  the Rent Tribunals 
Abolition Law, 2007 to repeal the entire 1997 Rent Control 
Recovery of  Residential Premises Law of  Lagos State. It is, 
therefore …, the current position of  the law that Rent 



Tribunals in Lagos State have been abolished. Their functions, 
powers, and Jurisdictions have been however transferred to 
the appropriate Magistrates or High Courts in Lagos State for 
continuing adjudication. The applicable Law to rent control 
and recovery of  residential premises matters in Lagos State 
remaining the saved sections of  the 1997 Rent control and 
Recovery of  Residential Premises Law.

IMPROPER NOTICES
There are different types of  tenancy and as such, there are 
different ways of  terminating each type of  tenancy. One type 
of  tenancy that can be easily misunderstood is a “tenancy at 
will”. Thus, in the case of  Oyegbesan Vs. Oyegbesan (2014) 
LPELR – 23358 we may have a few things to learn.

Mr. and Mrs. Oyegbesan were a married couple until 
the dissolution of  their marriage. After the dissolution of  the 
marriage, Mrs. Oyegbesan & the three children of  the 
marriage continued to live in the property located at LSDPC 
Medium Cost Housing Estate, Ogba, Lagos. During the 
dissolution proceedings, she claimed to have a right as part-
owner of  the premises. However, Mr. Oyegbesan tendered all 
the documents necessary to prove that he was the owner of  
the property & the court declared that he was the sole owner 
of  the premises.

th
Thereafter, by a letter dated the 7  of  November, 2007, 

Mr. Oyegbesan gave his ex – wife a notice that he would 
th

repossess the property on the 20  of  November, 2007. He also 
offered to assist her & their children to relocate to another 
property.

Upon receiving this notice, Mrs. Oyegbesan sued her 
ex-husband at the Lagos State High Court. She asked the court 
to make an order that her ex-husband was not entitled to sell, 
lease, transfer, alienate or otherwise deal with the property 



without her consent. She also asked the court to make an order 
restraining her ex-husband from ejecting her or their children 
from the property.

Mrs. Oyegbesan further contested that the notice that 
was given her was not proper or valid. She argued that she 
should have been served with two notices: first, a notice to quit 
and second, a notice of  his intention to apply to the court to 
recover possession of  the premises.

At the conclusion of  the matter, the High Court gave 
judgment in favour of  Mr. Oyegbesan. The court declared that 
he was the soled owner of  the property with the right to do 
whatever he wants with it, and that Mrs. Oyegbesan had no 
subsisting interest in the property. The court also held that as a 
tenant at will, the notice that was served on her was valid. The 
Court ordered her to vacate the property.
Gravely dissatisfied with the Court's verdict, Mrs. Oyegbesan 
appealed to the Court of  Appeal.

At the Court of  Appeal, the major issue for 
determination was the validity of  the notice that was served on 
Mrs. Oyegbesan, as a tenant at will. She argued that her 
tenancy should first be terminated by a valid notice to quit 
before a notice of  intention to recover possession could be 
served on her. She contended that the fact that only the second 
notice was served on her meant that the process was invalid.

On his part, Mr. Oyegbesan claimed that the only 
notice of  intention to recover possession, and that by giving 

th th
his ex-wife from the 7  of  November, 2007 till the 20  of  
November, he had given more than the required seven days. 
To resolve the issue, the Court considered the provisions of  
the Rent Control & Recovery of  Residential Premises Law of  
Lagos state which provides that the required length of  notice 
necessary to determine a tenancy at will is seven days:



“Where there is no express stipulation as to the notice to be 
given by either party to determine the tenancy the following 
period of  time shall be given. In the case of  a tenancy at will or 
a weekly tenancy, a week's notice”. The Court of  Appeal 
explained the nature of  a tenancy. “A tenancy at will was built 
into the mutual understanding that both the tenant and the 
landlord can terminate the tenancy when any of  them likes or 
at any time convenient to any of  them”. 
“In other words, in a tenancy at will, the lessee (the tenant) is 
the tenant at will because the lessor (the landlord) can send 
him packing at any time the lessor pleases, subject only to 
issuance  of  proper notice by the lessor”.

The Court then held that “The most important aspect 
of  this notice is the number of  days. As stipulated, seven days: 
nothing short of  seven days will suffice. It does not matter 
which form or format the notice takes. It is, however, 
important that the tenant knew that landlord wants to 
repossess his premises after 7 days. This 7 day notice to quit is 
enough for any peace-loving human being. However, when 
the tenant fails to quit, the landlord will thereafter apply to the 
Court of  his intention to repossess his house”. “The 
respondent (Mr. Oyegbesan) did comply with the rent control 
law in giving the appellant (Mrs. Oyegbesan) adequate notice 
to quit or intention to repossess his property. This issue is, 
t h e r e f o r e ,  r e s o l ve d  a g a i n s t  t h e  a p p e l l a n t ” .
Thus, as the Court has held, where it is a tenancy at will, a 7-day 
notice will suffice to end the tenancy and notify the tenant to 
quit possession of  the premises. 



QUOTE:
It is not how much a man may knew that is of so much

importance, as the end and purpose for which he knows it.

MR. IBIYAMI ODUYE VS. NIG. AIRWAYS LTD (S.C) 
th

10  April, 1987 in suit No. Sc 135/1985 (1987) NS CC521
Mr. G.O.K Ajayi, SAN for the Appellant.
Chief  F.R.A Williams, SAN for the Respondent.
Eso, Jsc (delivering the lead Judgement). 

Facts
The Appellant was a senior Nursing sister in the employment 
of  the Respondent-the Nig. Airways Ltd. Indeed, she rose 
from the post of  Nursing sister, to the post of  Senior Nursing 
Sister within a few years of  her joining the services of  the 
Respondent. It was part of  a condition of  her service that she 
was provided with accommodation – a detached duplex 
building at No. 15 Ayoade coker street, GRA, Ikeja. The rent 
she paid was N25 per month & the arrangement was that the 
sum was deductible from her salary.  

th
However, by a letter dated 27  Dec, 1977, the 

Appellant's employment with the Respondent was 
determined, but not withstanding  the termination of  her 
employment, she continued to hold over the premises. While 
the appellant sued the Respondent for damages for breach of  
contract of  service (this is not a matter for this appeal) the 
Respondent counter – claimed for mesne profits, at the rate of  
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N13,500. 00 per annum. It is this claim (or rather counter-
claim for mesne profits) that is the subject matter of  this 
appeal.

The trial court, per Akintola Ejiwumu J, found for 
the Respondents in terms of  their counter-claim while holding 
that the Appellant's appointment was wrongly terminated.

The appellant appealed to the Court of  Appeal 
wherein Nnameka-Agu JCA, who read the lead judgement 
of  the Court, with which Adenekan Ademola JCA 
concurred and Kutigi, JCA dissenting held inter alia, that 
being an ordinary type of  tenancy, merely subservient to and 
necessary for the employment, the tenancy automatically 
terminated on the day the appellant's appointment was 
terminated. As such, there was no question of  her remaining a 
contractual tenant who must be given a notice to quit. 
However, neither possession nor rent of  a subsisting tenancy 
was in issue in the counter-claime. What was in issue was the 
mesne-profits-the rental value of-or adequate compensation 
payable to the respondent on the premises over which the 
appellant was holding over. The court of  appeal upheld, but 
modified the judgment of  the trial Court with regards to the 
amount liable to be paid by the appellant in the counter-claim. 
But, Kutigi, JCA in his dissenting judge took the view that the 
appellant, being a statutory tenant, was entitled to be served 
with an appropriate statutory written notice to quit, but in this 
case no such notice was served on the Appellant. As such, she 
was not bound to pay any amount other than the rent 
originally fixed as long as she remained in possession with 
notice to quit.

The Appellant appealed to the Supreme Court. One 
amongst the four issues for consideration was the nature of  
the tenancy relationship existing between the appellant & the 
respondent?



The court held that on the authority of  Sule vs. Nig. 
Cotton Board (1985) 2 NWLR 17, Mrs. Ibiyemi became, on 
the termination of  her employment, a statutory tenant. ESO, 
JSC (delivery the lead judgment) quoted Oputa, JSC in Sule's  
case, whom he said was really not saying more than what 
Hubbard Ag. F.J had said in Enigbokan vs. Akinosho FSC. 
15411956 delivered on 3rd Jan, 1987 (unreported). The learned 
Justice of  the Federal Supreme Court said, applying the Rent 
(Increase Restriction) Ordinance (Cap. 93) Laws of  Nig and 
the Recovery of  Premises Ordinance (Cap 193) Laws of  
Nigeria Ordinance creating statutory tenancies- 

“When a person occupies premises lawfully he becomes a protected 
tenant qua a status arising from statute creating statutory 
tenancy. It will not matter whether he pays regular rent, 
subsidized rent, or indeed, no rent.  What is necessary is lawful 
occupation. It applies to public servants as well as parastatals, 
domestic servants as well as people paying commercial rent. It is 
certainly not a pleasant situation for the landlord to harbour a 
tenant imposed upon him by statute. But then, what is created is 
an anomalous situation where a person holds over & continues 
in possession of a premises contrary to the will of the landlord who 
strongly wants to turn him out.”

“Indeed”, ESO, JSC went on, “England from where the 
whole idea of  statutory tenancy was copied, has always based 
the notion of  a statutory tenant on such a tenant 'being in 
lawful occupation'. It is the person in such occupation that the 
statute seeks to protect. In Lewis Vs. M.T.C (Cars)Ltd 
(1974) 2 All E.R 423, Templeman.J. would only permit a 
competent landlord to give notices to a tenant who had held 
over, as contractual yearly tenant, after his lease had expired. 
The basis for the protection was that the tenant was in lawful 
occupation.



I am of  the view therefore that what our laws & Edicts 
seek, is to follow as closely as possible the English Acts… 
Chief  Williams has commended the decision of  the court on 
Pan Asian African Co. Ltd Vs. National Insurance 
Corporation (Nig.) Ltd ( 1982) 9 S.C I to us. I do not think 
there is a departure in that case from the (lawful) occupation 
formular. Idigbe, J.S.C in his own judgment clearly 
distinguished the position at common law for the statute. He 
said –

'STATUTORY TENANCY: At common law, a tenant who 
entered premises on a lawful demise or title but wrongfully 
continues in possession, after the expiration of  the period 
under the demise or title without the consent (assent) or 
dissent of  the person next entitled, is a tenant at sufferance; 
again, anyone who continues in possession of  premises 
without agreement after a particular estate is ended is also a 
tenant at sufferance. Accordingly, where, as here a tenant for a 
fixed term refuses at the expiration of  his tenancy to vacate 
possession & wrongfully (i.e, without the consent of  the 
landlord continues in possession, he would at common law be 
a tenant at sufferance. 

However, in recent times, the laws relating to 
controlled, protected or regulated tenancy intervened to give 
such a tenant a special tenancy: hence we find the 'statutory 
tenant' –being defined – for example – as a tenant who retains 
possession by virtue of  the Rent Acts and not as being entitled 
to a tenancy. He has also been described as that anomalous 
legal entity' who holds the land of  another contrary to the will 
of  that other person who will not ordinarily be describe as a 
tenant – (see Scrutten, LJ, in Shutter Vs. Hersh (1921) 1 KB 
438 @ 448); and the expression 'statutory tenancy' has also 
been defined as 'a compendious expression to describe the 



right of  a tenant of  protected premises to remain in 
possession of  those premises, notwithstanding the 
determination of  his contractual interest until such time as 
either he voluntarily gives up possession, or the court, on 
cause shown, makes an order against him to deliver up 
possession (See Jenkins C.J. in American Economic 
Laundry Ltd Vs. Little (1951)1 KB, 400 @ 406)…

I adopted fully the reasoning of  the learned justice of  
the Supreme Court, especially in regard to his treatment of  
'protected tenant' and 'statutory tenant'.

In his own judgment, my brother Aniagolu, JSC dealt 
with the case of  squatters and held that though squatters were 
in occupation making them tenants if  the 'occupation theory' 
is followed, he would not hold a squatter, qua a squatter, to be a 
tenant for the purpose of  section 15 of  the Edict.

…The appeal must therefore succeed and it is hereby 
allowed. The appellant is a protected tenant of  the 
Respondent. Accordingly, the trial of  the counter – claim was a 
nullity and is set aside.

ANIAGOLU, JSC (in his concurring Judgment) 
traced the origin of  statutory tenancy to between 1914 to 1917 
and between 1939 to 1944 war-time rent statutes in England 
and Nigeria, eg. Increase of  Rent and Mortgage Interest 
(Restrictions) Act 1920; Increase of  Rent (Restrictions) 
Regulations (1942); and Nigeria Defence (Increase of  Rent 
(Restrictions) Regulations, 1942 (Regulations 59 of  1942) 
when accommodations were made very difficult, under war 
time conditions, made difficult by acts of  belligerency, 
resulting in the damage & destruction of  existing 
accommodation facilities, rendering people homeless. 
According to him, the case of  Sule V. Nig Cotton Board 
(1985) 2 NWLR 17 which he was a party to deciding, was 
rightly decided and that the decision in that case was not in 



contradiction to Pan African Co Ltd V Nat. INS. Corp 
(Nig) Ltd. (1982) 9 S.C 1 on the panel of  which he also sat. In 
that case, he indicated that not every occupier of  a premises 
qualifies as a statutory tenant. To qualify, the person must 
lawfully occupy – a lawful occupation which gives him 'a term 
interest' under section 15 of  the Rent Control & Recovery of  
Residential Premises Edict 1976 – a requirement which cannot 
accommodate the status of  a squatter. About the squatter he 
said this in the Pan Asian Case (Supra)… a squatter is not, in 
the contemplation of  the Edict, a tenant'.

OPUTA, JSC (While also Concurring) emphasized 
that the modern conception of  rent is that, it is a payment 
which a tenant is bound by contract to make to his landlord for 
the use of  the property let- Property Holding Co. ltd vs. 
Clark (1948) I All E.R 165 at P. 173. Strictly speaking, rent 
should be paid on demised premises: see Duke of  West 
Minister V. Store properties ltd (1944) all E.R 118. But the 
various Rent Control in Recovery of  presidential premises 
ordinances generally and 'Lagos State Edict No 9 of  1976 
seem to expand the concept of  tenant far beyond what is 
contemplated in formal leases or by the common law. In those 
ordinances and edict what is being of  protected is the de facto 
possession. “ I am in complete agreement with chief  Williams 
that judged from the stand-point of  the common law & that 
applying the ratios decidendi & Obiter dicta of  cases like 
Errington Vs. Errington (1952) 1KB 290  @ p.296, 
Thomas vs. Sorrel (1673) Vaughan 351; Booker v. Palmer 
(1942) 2 all E.R 674; the 'incidents of  tenancy' Property-so-
called was lacking in the relationship between the appellant & 
the respondent in this case. I also agree that at common law 
what the appellant had, was a 'mere personal privilege' to 
remain on the premises at No. 15, Ayoola cooker street, GRA, 
IKEJA, with no right to assign or sublet!.



I however do not agree that the vital question whether 
the appellant in this case was a tenant and the respondent for 
her landlord should or ought to be determined by common 
law rules, or by common law consideration or by cases decided 
under these common law rules and considerations. This court 
made this point abundantly clear in pan Asian Africa co ltd 
vs. Nat.Ind. Co. (Nig) ltd (1982) 9 S.C 1 @ P.13, per 
Idigbe, JSC wherein he held:

“However, in recent times, the laws relating to 
controlled, protected or regulated tenancy intervened to 
give such a tenant (tenant at sufferance at common 
law) a special tenancy hence we find 'statutory tenant' 
being defined for example as a tenant who retains 
possession…”.

Where previous decision is not relevant in deciding the case at 
hand, the rule is that that previous decision must not be 
disturbed; but where specifically invited to overrule previous 
decisions, such invitation ought to be considered on its merits 
but with the following caveat:

1. The Court is bound to follow or adhere loyally to 
former decisions unless clearly satisfied that they are 
wrong. It will be equally wrong to persist in error for as 
Lord Mansfield said & wisely too – “If  I was wrong, I 
should think it more honourable to acknowledge & 
rectify any error that I should have committed, than to 
justify & defend it” – Rex V. Wilkes (1770) 4 Burr, 
part IV 25 32.

2. It is necessary for the generality of  our people but 
especially for the legal profession that there is some 
appreciable & reliable amount of  certainty in our law 



including case law. Little respect will be paid to our 
judges if  we readily over-throw today that which we 
recently decided yesterday: Eperokan V. University o f  
Lagos (1986) 4 NWLR 162@ Pp. 193/194.

3. The expression used by a Judge in his judgment must b e  
taken with reference to the case, the facts of  the 
case, the law on these facts otherwise the law will get 
into sad if  not extreme & irritating confusion. What is 
important in any decision is the principle it decided & 
that is what one has to look for in every decision. The 
manner in which the Judge argued is not the important 
thing. The principle of  the decision – is the all 
important thing. The use of  cases is merely to establish 
principles:

4. The law grows & 'though the principles of  law remain 
unchanged, yet their application is to be  changed with the 
changing circumstance of  the times & again at 
times legislation is introduced to change familiar & well 
–known common law concepts.

The decision in River Wear Commissioners V. Adamson 
(1877) 2 A.C 743 @ P 751 here becomes apposite – that where 
a rule of  common law has been enacted with words intended 
as a departure from common law, it loses its common law 
character, & must take its meaning from the statute…Thus, 
instead of  (& in opposition to) the common law concept of  
tenant at sufferance, these Rent Acts created a class of  tenants 
called statutory tenants.

In Sabamowo V. The Federal Public Trustee (1970) 
I All NLR 257, The Court was satisfied under S.2 of  the 
Recovery of  Premises Act, that actual user was established & 
that that was enough. It was immaterial whether or not money 



was paid for the use of  the premises. It was also held in that 
case that it was unnecessary to establish that the defendant had 
a specific legal relationship with the landlord as this was a 
statutory (& not a contractual) tenancy to be determined solely 
by the interpretation of  what “occupy the premises meant in 
the definition of  s.2 of  the Recovery of  Premises Act.

… It is true that in England it has been held that a 
person cannot become statutory tenant unless he uses in fact 
first a tenant (Strutt V. Panter (1953) 1QB397), but that was 
because of  the specific provision in the Act in question (s.12 
(1) (9) of  1920) and it is most important not to import English 
requirements determined by the specific legislation of  that 
country into Nigerian legislation which must be read as it 
stands and given its ordinary meaning.

In all, the decision in this case (on the counter-claim) in 
favour of  the respondent was therefore given without 
jurisdiction. It was patently null and void abinitio - Chief  
kwame  Asante Vs Chief  Kwame Tawia (1949) W.N 40, 
Macfoy V.U.A.C.(1962)A.C 59, wiseman V.Wiseman 
(1953) probate 79 all refer.

I uphold the minority judgment of  kutigi, J.C.A. In the 
final result, the appeal succeeds. It is hereby allowed.   



QUOTE:
Let a man overcome anger by love; 

let him overcome evil by good; let him overcome greed by liberality, 

the liar by truth.

RECOVERY DAMAGES
Recover y  of  premises  g oes  wi th  recoverab le  
remedies/damages. One of  the factors driving contract 
compliance is the “fear of  the need to pay damages or to be 
legally compelled to comply. If  parties could breach their 
agreements without adverse consequence, our commercial 
system would breakdown. A contracting party is always in the 
position of  weighing the cost of  delivering promised 
performance against the cost (damages) of  non-performance. 
There are two kinds of  remedies available to an aggrieved 
party:

(a) These remedies that can make someone do what they 
should have done on their own or stop them from 
doing what they shouldn't be doing; and 

(b) Those remedies that try to make the aggrieved 
“whole”, that is, get compensated for its losses. In the 
case of  a contract like lease/tenancy, losses include the 
benefits it expected, but didn't get.

CHAPTER FOUR
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Thus, when a tenant (by way of  originating claim or counter-
claim), for instance, asks a magistrate/judge to “make him 
whole”, the Magistrate/Judge will do so by awarding 
“Restitutionary damages”- that is, return of  balance of  rent, 
security deposits etc. Restitutionary damages are aimed at 
disgorging the wrongful party of  possible unjust enrichment. 
For the landlord, there's what is called “solicitor's fees” or 
“Attorney's fees”, and post-eviction/lease termination 
damages. All these help make him whole.

A plaintiff  may claim damages from a defendant for 
harm done to his property as a result of  continued trespass. 
Damages may be nominal, compensatory and so forth. A 
plaintiff  is entitled to full restitution for his loss. Generally, the 
depreciation in the rental value of  the property is an adequate 
measure for destruction, or damage done to property in 
question, excepting fair wear and tear.

The plaintiff  may also recover such specific damages, 
for instance, loss of  any item in the property/premises, 
damage to structures thereon, business profits, cost of  
reinstatement, repairs and so forth. In an appropriate 
situation, an action for damages and/or injunction may be 
maintained by a plaintiff  without having to also claim for an 
order for recovery in addition. For instance, where the 
defendant does not remain in possession, a claim for an order 
for recovery may not be sought by the plaintiff. In such 
instance, the action may be commenced via ordinary 
plaint/writ other than recovery of  premises procedure plaint. 
Mesne profit may be awarded in appropriate situations.

EJECTION BY SELF-HELP
Self-help is the use of  physical force by an owner of  a property 
to reclaim possession of  his property. Self-help is the extra-
judicial remedy whereby a property owner physically throws 



out a person in the property to reclaim possession, using 
reasonable force as may be necessary in the circumstances. It is 
highly frowned at by the courts, for it is a case of  taking the 
laws into one's hands, and also it often involves breach of  
peace and so forth.

Thus, an illegal occupant should first be asked to leave 
peacefully and given time within which to vacate the property. 
However, a trespasser who enters a property by force, may be 
removed immediately by force without a prior request to leave. 
Self-help, therefore, seems appropriate in certain situations 
such as:

1. Redirecting a wanderer from straying one's property;
2. Requesting a loiter to leave;
3. Barring the way of  a person who is coming to squat;
4. Mere squatters may be ejected by self-help after the 

expiration of  a reasonable notice on them to seek 
alternative resort; and

5. Alternatively or additionally, the police may be called in to
invite a trespasser to the police station, such as where a
wanderer or other wrongdoer is committing waste on 
one's property or attempts to break and enter, or is 
otherwise intent on committing some crime: See, 
generally – Pan African Co. Ltd VS. National 

Insurance Corp. (Nig) Ltd (1982) 9 S.C 1.

OUTLAW OF SELF-HELP 
Generally, resort to self-help by a landlord to recover a 
premises occupied by a tenant, who is in lawful occupation is 
not within the purview and provisions of  the law. Recovery of  
possession from a tenant who is in lawful occupation must 



only be by the order of  a court. Disapproving of  the use of  
self-help, in the case of  Eliochin Nig. Ltd VS. Mbadiwe 

(1986) 1 NWLR (PT.14) P. 47 @ 60 S.C, ANIAGOLU, JSC 
stated the law thus:

“The Law of all civilized nations have always frowned at self-
help, if for no other reason than that they engender breaches of 
peace. It is no doubt annoying, for a landlord to watch helplessly 
his property in the hands of an intransigent tenant who is paying 
too little for his holding, or keeps the premises untidy, or is 
irregular in his payment of rents or is otherwise an unsuitable 
tenant for the property. The temptation is very strong for the 
landlord to simply walk into the property and retake immediate 
possession. But that is precisely what the law forbids.”

See also similar cases of  Iheanacho VS. Uzochukwu (1997) 
32 NWLR (PT. 487) P. 257 S.C; Governor of  Lagos State 
Vs. Ojukwu (1986) 1 NWLR (PT. 18). 61 S.C. In the English 
case of  Agbo Vs. Metropolitan Police Commissioner 
(1969) 2 ALL ER 707 @ 710 C.A, acting on executive 
instructions purportedly from the foreign office, and the 
Home Office, the Metropolitan Police Summarily evicted the 
plaintiff  and her children from an apartment. The plaintiff  
went to court. The trial Judge refused an order for 
reinstatement into the apartment. On appeal, the English 
Court of  Appeal held: that she was entitled to be reinstated 
back into the apartment pending court judgment for her 
eviction. LORD DENNING delivering judgment explained 
the attitude of  court concerning self-help or forceful eviction 
thus:

“The plain fact here is that… the plaintiff claim as of right to be 
th

entitled to possession… of this house…They occupied it on 4  
February. They entered by stealth. They used a key that had been 
left behind. But they did it under a claim of right. It may be that 



they had no such right as they claimed. But even so, the proper 
way to evict the plaintiff was by application to the courts of law. 
No one is entitled to take possession of premises by a strong hand 
or with a multitude of people. That has been forbidden ever since 
the statute of RICHARD 11 against forcible entry [The forcible 
Entry Act 1381, England]. This applies to police as much as to 
everyone else. It applies to the government departments also…If 
they are entitled to possession, they must regain it by due process of 
law. They must not take the law into their own hands. They must 
apply to the courts for possession and act only on the authority of 
the courts. An Englishman's  house is his castle. So is the house of 
anyone lawfully resident here. It is not to be invaded unless the 
law permits…In my Judgment, this court should make an 
interim order that she be restored to her possession of this flat. The 
final rights can be decided later. I would allow the appeal 
accordingly”.

Thus, the concept of  self-help is taking the laws into one's 
hands, whether acting alone or in concert with other persons 
assisting in the process. For example, a self-help eviction may 
be done by landlord's removing the tenant's property from an 
apartment and looking the door against the tenant: Governor 
of  Lagos State Vs. Ojukwu, Supra; Hemmings Vs. Stoke 
Pages Golf  Club (1920) 1 KB 720. In the case of  Drane Vs. 
Evangelou (1978) 1 WLR 455; 2 ALL ER 437 CA, the 
appellant-landlord let a furnished apartment to the plaintiff  
respondent and his wife. On a certain day, the plaintiff  who 
had taken his wife to college returned to the premises to find 
that in their absence their home had been forcefully entered 
and bolted on the inside with several people within and that all 
their belongings had been removed and put in the backyard. 
The plaintiff  applied and was granted an interim injunction 
restraining the landlord from refusing admission into the 
apartment to him and his wife.

The tenant returned to the apartment and found it 
dirty and in disorder. He filed action alleging that the landlord 
had interfered with his right to quiet enjoyment of  the 



premises by unlawful eviction. LONGSDALE, J held: that the 
landlord was liable for forceful eviction, by self-help, and 
awarded exemplary damages. On appeal by the landlord, the 
English Court of  Appeal held: dismissing the appeal, that 
although the particulars of  claim referred to breach of  the 
right to quiet enjoyment of  the premises, the facts 
particularized constituted an allegation of  trespass; and that 
exemplary damages could be awarded for the unlawful 
eviction of  a tenant and that the reward of  damages was 
justified.

CALCULATION OF DAMAGES
Where there's conflicting evidence with respect to the amount 
owed by the defendant, the court is to evaluate the figures with 
a view to ascertaining the correctness or otherwise of  the 
plaintiff's claim. Any incident of  contradiction is held in 
favour of  the defendant. And where such figure is correct 
without any substantial contradictory proved figure thereof, 
the court is bound to hold in terms of  the claim – CBN VS. 
Okojie (2015) 64 NSCQR 1100.

Furthermore, in an action for recovery of  possession, 
the plaintiff  is legally enjoined to claim arrears of  rent (if  any), 
Mesne Profit (or rental value), which shall all be treated as one 
claim: See African Petroleum Ltd Vs. Owodunni (1991) 7 
NWLR (PT. 210) P. 391.

Also, the recovery of  Mesne Profit (or rental value) 
from a holdover tenant is calculated from month to month, 
unless he was a weekly tenant, then from week to week: 
Stapples Vs. Collins (1947) 73 NE 2d. 279.



QUOTE:
“For a Lawyer more than for most men, 

it is true that he who knows but cannotexpress 
what he knows might as well be ignorant.”

INTRODUCTION
The Recovery of  Premises Law of  the various States protects 
a tenant who holds over the premises he has let. Under this law, 
the proper course of  action open to a landlord or plaintiff  
after the expiration of  the requisite notices under law, is to sue 
for recovery of  possession, and obtain an order for ejection. 
In addition to the order for possession, the landlord or his 
agent may claim damages for any harm done to the property. 
He is also entitled to claim Mesne Profit, which is 
intermediate profit, money, compensation, or rental value, 
payable by a tenant for use of  the property/premises until the 
day he vacates, that is, until the day he gives up possession of  
such premises.

HOLDOVER AND PAYMENT OF MESNE PROFIT
Mesne Profit is monetary compensation which a tenant who 
remains in possession of  a premises after determination of  his 
tenancy, usually pays for denying the landlord possession or 
use of  the premises. Mesne profit is calculated at the rate of  the 
rent which is the representation of  the fair rental value of  the 
premises. Mesne profit is the compensation payable by a tenant 
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or person in wrongful occupation to a landlord for the loss of  
rent suffered because the tenant remained in possession after 
his tenancy ended. 

Thus, Mesne profit is the money or “rent” payable for the 
period of  time a tenant was wrongly in possession by holding 
over the property after the expiration of  his tenancy, or 
expiration of  valid notices served on him. It is a monetary 
compensation, or damages which a landlord is entitled for 
being kept out of  or deprived of  possession of  his property. It 
is a type of  damage for trespass or wrongful occupation or 
possession of  the property of  another person: Osawaru Vs. 
Ezeruike (1978) 1 LRN 307 S.C.

Mesne Profit is actually another name of  the rent 
which a person who holdover, or is in wrongful possession 
pays for a property. In this sense, it is also technically a form of  
damages for trespass in a relationship that could have been 
that of  landlord and tenant, save that:

1. There was no agreement for tenancy; because the 
occupation was wrongful. 

2. That the formally subsisting tenancy agreement has 
expired.

WHAT IS POSSESSION
Possession is in law, the actual occupation or physical control 
of  the property either personally or through an agent or 
servant: See Ekpan Vs. Uyo (1986) 3 NWLR (PT.26) P.63 
@ 79 PER OBASEKI, JSC. Possession may be classified as 
follows:

1. Actual or Physical Possession: This is a de facto 
possession or possession in fact. Except as in the case of  a 
tenant, any one in actual possession is always presumed the 
owner: See Oguche VS. Iliyasu (1971) NNLR 157. In the 
same way, where two persons are in a property, each asserting 



his right of  possession, and where the question is, which of  
these two is in actual possession, the presumptive answer is 
that the person who has title is in possession, and the other is a 
trespasser: See Efana Vs. Adekunle (1961) 5 ENLR 55 @ 57 
Per IDIGBE, J; Adebayo Vs. Ighodalo (1996) 5 NWLR 
(Pt. 450) P.507 S.C; Umeosi Vs. Otukoya (1978) 1LRN 172 
@ 180; Jones VS. Chapman (1849) 154 ER 717 @ 724; 
(1849) 2 Exch. 803 @ 821.

2.  Constructive Possession: This is the exercise of  control 
or dominion over a property without being in physical 
occupation, or custody of  it. It is de jure possession, that is, 
possession in law, or as of  right: See Aboyeji VS. 
Momoh (1994) 4 NWLR (pt. 341) P: 646SC; Udeze VS. 
Chideh (1990) 1 NWLR (Pt. 125) P. 141 SC. In law, a 
person may constructively be in possession when for 
instance he puts another person in possession such as his 
family, dependant, tenants, servant, agent, representative, 
etc. in constructive possession, someone else may be in 
actual occupation or there may be no one in occupation of  it 
such as when a property is vacant without anyone 
living in it, but there is some property or other things 
therein as a sign of  possession. When a tenant is in 
possession of  an entire property, a landlord is only 
entitled to the reversion and therefore he may not sue in 
trespass, except where the reversion, or title to the land is 
contested.

3. Licencious Possession: A licence to occupy a property 
does not pass any interest on the licence, as does a lease or a 
tenancy, and so a licence does not have the statutory or 
legal protection and/or security of  a lease or tenancy.

However, where a person enters a property or 
premises under a licence for value, such as where a person 
pays a fee to attend a theatrical show, tennis cult, or 
stadium, the general rule is that a licence for value is a  contract 



by nature, although, it does not create a right 
which runs with the property. Nonetheless, whether or 
not it is expressed or implied, as between the parties, the 
rule is that, the licence is not to be unreasonably revoked 
and the person ejected whilst the purpose for which it was 
granted has not been satisfied or elapsed, unless an act of  
deliberate wrong is done which destroys the basis of  the 
contract or goes to its root: See the cases of  Hurst Vs. 

Picture Theatres Ltd (1915) 1 KB 1 CA; Sword 
health properties ltd. Vs. Tabet (1979) 1 WLR 285 CA; 
Hemmings VS. Stoke Pages Gulf  Club (1920) 1 KB 720 
CA; Winter Garden Theatres VS. Millenium Productions 
(1948) AC 173; Wood VS. Leadbitter (1845) 153 ER 351.

4. Immediate Possession: This is possession or custody 
retained personally, or right to immediately take 
possession by the rightful owner. This in essence, means 
actual or direct possession. It is being in personal custody, o r  
personal possession of  a property.

5. Mediate or Indirect Possession: This is possession or 
custody through another person or agent usually on one's 
behalf  or possession by a tenant or any person with the 
owner's consent. Thus, any time there is mediate 
possession, there is a direct possessor such as a relative, 
friend, agent, or tenant, etc, who is in actual possession, 
with the consent and on behalf  of  he owner.

6. Mere Possession: this is also called 'naked' or 'bare' 
possession. It is mere without any right or title to the 
property. Mere possession is mere custody or bare 
occupation. An example of  mere possession is when a 
person has no legal or equitable right to be on property. 
More possession usually carries no right with it, such as 
when a trespasser goes into occupation or possession of  a 
property.



REVERSIONER'S ACTION
A reversion is the un-disposed interest of  a property owner, 
which reverts to him after the expiration of  the lease, tenancy, 
or interest, he granted to another person. A reversion is the 
right to the possession of  property in the future or his title to 
the property.

Generally, the only person who can sue for trespass is 
the person who is in possession- actual or constructive, at the 
material time the trespass was committed. However, where a 
trespass has caused injury to the property, thereby affecting its 
value, a person who is not in actual possession, but who is 
entitled thereto in reversion can sue for injury to his 
reversionary interest, without waiting until the future estate or 
interest squarely falls into possession.

In order to give the reversioner a right of  action, it is 
enough if  the act that was done on the property is calculated to 
interfere with the estate of  the reversioner. Thus, where there 
is threat of  an injury to a property (devaluing it or injuring the 
estate right of  the owner) the reversioner would be granted 
judgment and an injunction, even though the tenant who is in 
possession did not complain, or even gave consent to the 
trespass.

Besides, although a reversioner is not in possession, 
however, once the title of  a reversioner to the property, or his 
interest, or his capacity as a landlord to put tenants thereon, 
and so forth is threatened, then he has a right to sue 
immediately to assert his title and right to the property: See 
Ekpan Vs. Uyo (1986) 8 NWLR (PT. 26) P.63 S.C. 

Furthermore, a reversioner such as a landlord has 
contractual rights in the law of  contract against tenants who 
damage his interest in the property, for instance by allowing it 
to fall into disrepair, fair wear and tear excepted.

It is also actionable for a tenant or licencee to deny 
access to a reversioner who is entitled to enter and view, or 
inspect the property. In order to give the reversioner a right of  



action, it is enough if  the act done on the property is calculated 
to interfere with the title, interest, right, or estate of  the 
reversioner.

Thus, to maintain action, the reversioner must prove 
that:

1. The act complained of  is injurious to his title, or 
reversionary estate.

2. The act will devalue the property at the rental market, 
thereby affecting his reversionary interest.

3. That the act appears to be of  such a permanent nature as 
would be necessarily prejudicial to the reversioner: See 
Baxter Vs. Taylor(1832) 110 ER 383; Jones VS. 
Llanrwst UDC (1911) 1 CH. 392.

In the case of   Solel Boneh Nig. Ltd Vs. Ayodele (1989) 1 
NWLR (PT.99) P. 549 S.C, the Supreme Court held: that the 
appellant construction company committed acts of  trespass 
injurious to the respondent's reversionary interest, when the 
appellant company entered into the respondent's landed 
property, dug and removed laterite therefrom for the purpose 
of  its road construction contract, notwithstanding that the 
tenants in occupation of  the property at the time consented to 
its action. Damages were awarded for trespass.

However, it is pertinent to note that “permanent 
injury” as indicated in Baxter Vs. Taylor (Supra) does not 
necessarily mean permanent ad infinitum. Acts f  a permanent 
nature or which do permanent injury to a property includes 
physical injury to the reversionary interest at the time the act is 
committed and will continue to be so unless something is done 
to remedy it.



 QUOTE:
It is difficult to make people's condition better by the 
best of laws, but it is easy enough to ruin it by bad 

laws.

PROOF OF CLAIM
This is an action for the ejection of  a trespasser or a 'tenant' 
who has overstayed after his tenancy has been properly 
determined by relevant quit notices or effluxion of  time. He is 
a trespasser who, for instance, wrongfully enters another 
person's property, or erects or mounts any structure thereon, 
or starts squatting therein, or takes unlawful possession, ousts 
the plaintiff  from possession and remains therein, refuses or 
fails to vacate the property and so forth.

The Recovery of  Premises procedure lays upon the 
plaintiff's shoulders four (4) items to prove or establish during 
trial, Viz:

1. Establishment of  landlord and tenant relationship;
2. Proof  of  nature of  tenancy;
3. Proof  of  default and illegal occupation; and
4. Proof  of  compliance with statutory requirements (if  

such defendant is protected by an agreement and/or the 
statue).

These civil elements to be proved are not, Strictu Sensu, 
Preliminary in nature, but substantive. Thus, they cannot be 
proved before but during trial. However, where at the end of  
the trial, court finds any of  the ingredients unproved, may 
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decline Jurisdiction (that is, substantive and/or procedural 
jurisdiction) and strike out the suit accordingly. And where the 
court chose to use the word “dismiss” to indicate that the 
order or pronouncement is made after the case is lis 
contestitio or in compliance with any Rules in that regard, it 
may only operate as “striking out” to the extent of  his 
findings-with rights to either appeal (usually against damages 
upon counter-claim) or start afresh (on more dismissal or 
striking out). The judicial window in recovery of  premises 
being always open for the plaintiff.

Indeed, it has been reiterated that “an order striking 
out a suit is a judgment: See Dr. Emmanuel Andy Uba Vs. 
DAME VIRGY ETIABA & ORS (2010) ALL FWLR (PT. 
548) 805 @ 828 Para H.

WITHDRAWAL AS SAFE REFUGE
Where, after filing a suit for recovery of  possession of  
premises, the plaintiff  discovers (or by court's observation) 
any procedural defect, it is smarter to discontinue immediately 
than skating on thin ice of  the law, unless it is intended to be 
(albeit forbidden) a harassing suit.

Withdrawal or discontinuance means cessation of  
action either temporarily or permanently by leave (or notice) 
before defendant responds or by order of  court when 
defendant has answered: See OGBAH VS. BENDEL 
DIVISION UNION, JOS (2000) FWLR (PT. 63) 25 @ 45. 
The grant or refusal of  leave to discontinue is at the discretion 
of  the court. However, where the application is granted and 
the suit is successfully discontinued by having it struck out, 
this brings action against the defendant and the suit (where 
there's no counter-claim) to an end without further 
intervention by the court. The suit and every order made 
therein are dead: See OGUNLE VS. REGD. TRSUTEES 
OF CHERUBIM & SERAPHIM (2001) FWLR (PT. 62) 



1866 @ 1874; THE YOUNG SHALL GROW MOTORS 
VS. OKONKWO (2010) FWLR (PT. 528) 803. 
WATERLINE NIG. LTD VS. FAWE (2003) FWLR (PT. 
163) 88 @ 95-6.

In discouraging courts from refusing withdrawal 
applications or awarding penal costs, MUMMERY, L.J 
emphasized in Masood Vs. Zahoor (2009) EWCA 650 that: 

“the object to be achieved by “striking out” a suit is to 
stop the proceedings and prevent the further waste of 
precious time and resources on proceedings which 
the plaintiff has forfeited the right to have 
determined”.

POSSESSION AS THE HALLMARK OF RECOVERY
It is only a plaintiff  who:

1. Had been in actual possession; or
2. Has an immediate or mediate right to possession of  the 

property; or
3. Can show that the trespass is or has caused damage to the 

property and that it will adversely affect the value of  his 
reversionary interest or even extinguish it;

That may bring an action against the trespasser for recovery or 
possession of  the property, by establishing that he is the one 
that has title, or that he has a better title, or right to possession 
than the defendant who is trespassing: See Bramwell Vs. 
Bramwell (1942) 1 KB 370.

In the case of  Mcphail Vs. Persons, Names 
Unknown (1973) CH. 447 CA, the plaintiff  brought action 
for recovery of  possession against trespassers whose names 
were unknown that were squatting in the property. The 
English Court of  Appeal held: that the plaintiff  was entitled to 
an order for recovery of  possession and ejection of  the 
trespassers from the property.



Also, in Adeyemi Vs. John (1953) 20 NLR 147, the 
plaintiff  sued to enable him take possession of  property he 
had purchased from the defendant's mortgagee. The court 
rejected the defendant's contention that no action for recovery 
lay as the plaintiff  had never previously been in possession. 
Held: the plaintiff  had a right to immediate possession and an 
order for possession would issue, for he purchased from a 
person in legal possession. 

STATUTORY RIGHT OF ENTRY AND LAWFUL 
AUTHORITY TO BE IN POSSESSION
Apart from a licencee, there are others who can justifiably 
enter into a property or seize possession thereof. By their 
justification in law, they cannot be sued. The category of  
persons who have lawful authority to enter a premises (and 
even take possession thereof) in discharge of  their assigned 
duties are several. The police have specific powers under the 
criminal law, to enter and arrest or search premises in the 
course of  investigation. They can lawfully have interim 
possession (by laying siege) of  the premises of  a person 
declared wanted by the state on suspicion of  serious offence 
(s) or under court order.

Under the Administration of  Criminal Justice 
Act,2015, individuals can also in certain circumstances, enter 
into a premises, effect an arrest and handover the person to the 
police. The police have powers to seize any property (or 
properties discovered on the premises) if:

1. The police reasonably believe that such property will be 
evidence in respect of  the matter being investigated; or 

2. Where the police believe that it is necessary to seize the 
property to prevent it from being put to further use or 
destruction; or

3. Where the police reasonably suspects the entire property 
to be a criminal hideout or place put to unlawful use.



Public health and fire inspectors and so forth also have 
specific powers to enter certain premises in the lawful 
discharge of  their duties.

Also, sales persons who are hawking products or 
goods, have the implied right to go onto a property/premises 
or to enter a business premises or offices in the hope of  selling 
their products or services, without being construed as 
trespassers, but such people are however obliged to be of  
good conduct and take their leave when requested to do so.

A person may also enter and refuse to leave a premises 
until he/she retakes a property or chattle belonging to 
him/her, provided that such chattle was placed there by the 
plaintiff, or occupier of  the premises, or possibly by a third 
party.

Similarly, any person can enter into a premises in order 
to save life, animal chattles, or prevent the occurrence of  any 
disaster or mishap or in any plight of  necessity: See generally, 
the cases of  Cope Vs. Sharpe (1912) 1 KB 496; Esso 
Petroleum Co. Vs. Southport Corp (1956) AC 218; Rigby 
Vs. Chief  Constable of  Northamptonshire (1985) 2 ALL 
R 985. 

In the case of  Cope Vs. Sharpe (Supra), the 
defendant, a game keeper went on to the adjoining property of  
the plaintiff  and made a firebreak by cutting a path through 
the grass, in order to prevent the spread of  a burning fire to his 
own property. The plaintiff  sued for trespass to his property. 
The court held: that the defendant was not liable for trespass 
to land and that the defendant had acted reasonably in the 
circumstances by taking steps to abate the danger posed by the 
spreading fire in the protection of  his property. The threat of  
the fire was a real one.



QUOTE:
Jurisdiction exist that rights may be maintained. Rights are 

not maintained that Jurisdiction may exist - Judge 
Cardozo.

Some of  the rights that enures to a tenant in most jurisdictions
within Nigeria are to wit: 

v Right to a written agreement 
v Right to issuance of  receipt of  payment
v Right to peaceful enjoyment of  property
v Right to a valid notice to quit
v Right to a compulsory 7 days statutory notice
v Right to a statutory tenancy
v Right to fair hearing 
v Right to sue for reimbursement
v Right to sue against landlord harassments – (ie, claim of  

right to private & family life, threat to life, and/or 
property, trespass to chattle, nuisance, etc). Effort can be 
made at the outset to entrench “warning of  habitability” 
clause in the agreement, which ensures that residential 
premises remain in constant repair).

LANDLORD HARASSMENT
Landlord harassment is the willful creation, by a landlord or 
his agents, of  conditions that are uncomfortable for one or 
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more tenants in order to induce willing abandonment of  a 
rental contract. Such strategy is often sought because it avoids 
costly legal expenses & potential problems with eviction. This 
kind of  activity is common in regions where rent control laws 
exists, but which does not allow the direct extension of  rent-
controlled prices for one tenancy to the subsequent tenancy, 
thus allowing landlords to set higher prices. Landlord 
harassment carries specific legal penalties in some 
jurisdictions, but enforcement can be very difficult.

TYPES OF HARASSMENT
Various methods may be employed in cases of  landlord 
harassment such as, but not limited to, the following:
* Withholding maintenance on the property such as 

garbage collection, roof  leakage, landscaping, or repair of  
broken fixtures.

* Verbal & written complaints, imagined or exaggerated, of  
tenants supposed improper conduct (see notice to quit)

* Deliberate defacing of  the rented facilities or the property 
occupied by a tenant

* Creating a nuisance for the tenant (for eg, by generating 
loud noise)

* Intimidating & threats of  physical or financial injury 
directed at the tenant. 

* Physical assault or other direct critical activity directed 
against the tenant

* Attempt to enter apartment or housing without cause or 
without emergency need to check on premises or on 
tenant activity.

* Claiming emergency when no emergency exists to enter 
apartment, housing, dwelling etc. without proper notice.

* Not letting tenant peace on property via repeated 
attempts to enter dwelling



NOTABLE FACTS ABOUT LEASES AND 
TENANCIES AT COMMON LAW
* Renting for an unspecified term is presumed to be for the 

length of  time used to estimate the rental amount, in 
absence of  agreement respecting length of  time for rent, 
renting is presumed to be monthly.

* Unless otherwise agreed, rent is payable monthly and 
shall be term of  month-to-month.

* When rent is accepted by a landlord or a holding-over 
tenant, the term renews automatically.

* If  tenant remains in possession and landlord accepts rent, 
parties are presumed to have renewed lease on same 
terms and for same time, not to exceed one (1) year.

* Tenant remains in possession and landlord accepts rent, 
creation of  new tenancy presumed: Making Vs. 
Mack,336 A. 2d 230 (1975).

* Receipt of  rent for new term or part thereof  amount to 
waiver of  landlord's right to demand possession – 
Shapiro v. Christopher, 195 F  2d 785 (D.C cir. 1952); 
Byrne vs. Morrison, 25 App. D.C 72 (1905).

* Mere payment of  rent is not construed as a renewal for 
the term; but if  tenant holding over does so with written 
consent of  landlord then it becomes a tenant at will, or 
tenancy from month – to – month. 

* Rent accepted after expiration of  one (1) year lease 
implies renewal of  lease for another year: Allen Vs. 
Montgomery, 105 S.E, 33.

* Whether landlord waives right to give notice to quit the 
tenancy is question of  intent; intent to waive must clearly 
appear, each case to be judged on case- by-case basis- 
Riverside Dev. Co. Vs. Ritchie, 650 p. 2d 657, 663).

* Holding over from a year tenancy and paying rent, creates 
year-to-year tenancy – Alleman Vs. Vink, 62 N.E 461.



* Landlord's right to eject is waived when he accepts rent 
from holdover tenant :Canal Realty & Improvement 
Co. Vs. Pailet, 46 so. 2d. 303(1950).

* Holdover tenancy becomes week-to-week, if  weekly 
before & month-to-month in all other cases. 

* Payment and acceptance of  rent create tenancy at will- 
(Staples vs. Collins, 73 N.E 2d 729 (1947); Certain 
acts/conduct may negate this presumption (Corcoran 
Mgt. Co. Ins. Vs. Withers, 513 N.E 2d 218). 

* Every unwritten tenancy shall be deemed to be at will and 
rent payable on demand except contrary contract is 
shown.

* Accepting rental value on holdover does not imply 
renewal, constitutes only mesne profit.

* In real property the tenant signs either a lease or a rental 
agreement with the owner of  the property outlining the 
terms of  the agreement. The difference between rentals 
& leases is that the terms of  leases are generally for at least 
one year, though lease payments are usually paid by the 
month. Terms for rentals are generally month-to-month, 
although they may be paid on a weekly, quarterly, or yearly 
term.

DEFINITION OF TERMS
Who is a Landlord?
 A landlord is a person entitled to immediate reversion of  the 
premises or if  the property is held under a joint tenancy or 
tenancy in common, any of  the persons entitled to the 
immediate reversion and includes the attorney or agent of  any 
such landlord or any person receiving (whether in his own 
right or as an attorney or agent) any rent from any person for 
the occupation of  any accommodation in respect of  which he 
claims a right to receive same: Section 142, Recovery of 



Premises Law, (Enugu State); Section 2, Recovery of  
Premises Act (Abuja); Section 36, Rent Control Law 
(Lagos State).

In some states, it is also expressly defined to include a 
sub-landlord or any person from time to time deriving title 
from the original or sub-landlord: See Section 2, Rent 
Control and Recovery of  Premises Law (Kaduna State)

It is pertinent to note that for the purpose of  recovery 
of  possession of  premises, a landlord is not required or 
obliged to prove his title (which is implied) particularly if  he 
acquired it prior to the letting of  the premises, nor is the tenant 
permitted to challenge the landlord's title if  he derived 
possession of  the premises through him. However, where the 
landlord acquires the premises subsequent to this letting, for 
example, by purchase from previous owner, he will be required 
to prove title, if  challenged: See Ugonabo Vs. Nwokoye 
(1973) 3 ECSLR (PT. 1) 220; Arejian Vs. Suleman (1952) 14 
WACA 201.

WHO IS A TENANT?
A Tenant is defined to include any person occupying premises 
whether on payment of  rent or otherwise, and includes sub-
tenants (where not outlawed), but does not include a person 
occupying premises under a bonafide claim to be the owner of  
the premises: See Section 142, Recovery of  Premises Law 
(Enugu State); Section 2, (Abuja); Section 11 and 36 
(Lagos; Section 14 and 55 Rent Control Law (Cross River 
State).

Under the laws, all that is required to qualify as a tenant 
is lawful occupation and it is immaterial that there is no demise 
of  property or that the occupier holds no estate as is required 
of  a tenant under common law: See Oduye Vs. Nigerian 
Airways Ltd (1987) 2 NWLR (PT. 55) 126; Pan Asian 



African Co. Ltd Vs. Nicon (1982) 9 S.C I; Akinosho Vs. 
Enigbokan (1955) 21 NLR 88. Payment of  rent is also 
unnecessary for the purpose of  definition: See Akpiri Vs. 
West African Airways Corporation (1952) 14 WACA 195; 
Dosunmu Vs. Lagos City Council (1966) LLR63.

MEANING OF PREMISES/PROPERTY
The term premises has been defined to include a house or 
building or any part thereof  together with its gardens (or 
grounds), or other appurtenances (and in certain jurisdictions, 
also include bare land without any building thereon: Section 2 
and 19 (I) (e) Recovery of  Premises Act (FCT, Abuja): 
Section 142 (1) (Enugu State); Section 20 (1) (e) and 36 
(Lagos State).

The word 'property' on the other hand includes land, 
buildings, fixed and moveable structures and chattels.

 
REMAIN BLESSED
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